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UNITED STATES DI STRICT COU RT 
SOUTHERN DISTR ICT OF NEW YORIC 

HAMILTON R•:Sle:IIVE BANIC LTD. , 

P l 11in L!r r. 

THE Ott«:>CAATIC SOClAt.lST REPUBLIC OF 
SRI LANKA, 

ror phdnliff : 
J,'1vie1 Bleichall1 
•:van A"h•ff IC ubol,'1 
Bleiclullllr Fonli , Auld LLP 
1 Ti!IIC" Squar e 
Ne w York, NY 10036 

;::n!~o~t a;:!~s~rp 
115~ Avonuo ot tho Amoricas 
No w York , NY l0036 

Robert G. Houck 
John P. Alex ... nde r 
Ben j,ulin Ar11,.tronq Berringe r 
Clifford Chance US , LLP (NYC) 
31 Wc"t 52nd Street 
Ne w Yot k, NY 10019 

DEN ISE COTE , Dbl r ict J udge : 

22cv5199 (DLC ) 

OPI NION AND 
ORDER 

Hamilton Ra,.t1 rvo Ra nk Ltd . t MHa111lltcn •1 h tha bana t lclal 

holder o f bonds i.,,s uod by Tht1 Oomocratic Socialist Republi c o f 

S r i Lanka (MSri Lanka·i. S r i Lank" -- wh ich is cur rontly 
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o xpori end ng a n economic a nd hulllllnitarian c ri sis -- detlr,ulted on 

the bonds , "nd H" rn ilton h"s brought this breach ot contr,.ct 

action to recover the p rincipal and llCcrued inlerit:it owed . Sri 

t.l>n k11 h"" moved Lo dl:imis:i o n the grounds thnl plnintlff lnc k:i 

controctual :i tnnd ing . the foll owillg rea:ion,, , the motion Lo 

di,,rni:,:, is donied . 

The t ollowing fac t s a r e drawn from the "mended compl.,,i nt 

and document s upon whi ch it ra l ias . I n 2012 , Sri !..ank" (as 

i .!1.!IUer ) ellte red into >1 n illdentu r e t the -indenture-I with HSBC 

Bank USA, Natio nal A:isoc iatio n 11!1 t.ru!ltee (the •Trn!ltee• ). The 

Indenture govern:, Sri !.,inka ' :, ; ,,:,uance o f $1 b illion' in 

<1ggreg<1te princip;ol 111DOunt of bonds (the •aonw•1 . The Bonds 

a nd Indenture are governed by New Yo rk law. Hamilton OWll !I ove r 

$250 millio n i n princip;ol a.mount of the Bonds . On April 12 , 

2022 , Sri l.allka announced II moratorium Oil f oreign debt 

repaymen t s , i ncluding the Bond" , and si nce then has ffl.llde no 

payment:, Oil the Bond:, . The Bond" 11111tured Oil July 2~, 2022 . 

H!lmilton !lllege.!I that, !l!l !I r e sul t o f Sd Lllnka' :1 def!lult , it is 

o wed $250,190,000.00 in principal and $7 , 349 , 331 . 25 in accrued 

interest (before accounting for pre - and po:1L - judq..ent 

int oro.!lt). 

1 All moneta ry 1'moun t :i 1're denotOO in U.S . O<.>llars . 
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Codo, Coq:>any 1•Co<10•1, n011in0<it o t tho Dopo,.itory Trust 

Comp11ny (•OTC•) , i s t he registerod hol dar ot tho Bonds. 

the n,ql:1te red ho lder -- o r lhe Bonds . In " teller d,,t,.d 

Seplemb,ff 23 , 2022 , Cede "ulhorlted p l ,,lnl i r! · lo lake any a nd 

n.11 action:, and oxorcho any and a ll right :, and ro111edio:i that 

Codo, Co . a s tho ho lder o f rocord• is • ontitlod t o tako • (tho 

• codo Autho riut ion•). 

The Indenture contains several provi sion" relevant to thi s 

dl,.pute . Sect io n 1 . 12 -- the ·Negating c1,rn:1<1· -- <11tpre,.,.e,. " 

lh, l t., llon on the po" e r s qranled by the Inde nt u re. ll p rov ide.~ 

No thing in this Indentu 10 0 1 in the Sec udtie11 , 
expre1111 o r implied, s hall give to any Penon. 
than the portie:i hereto and thei r .:,ucce:i:,or :i here under 
and tho Ho lder:, o r Securitie11 , any beno!it o r any 
logal o r oquitablo right, ronody or cla im undor th! :, 
Indo nturo . 

(empha11i11 addod). Section J . 8 provldo" that Sri Lanka ""'Y treat 

Cede a s tho Bonds ' ovn<1 r t o r all purpo5e!I and 5h.,Jl no t b<) 

• .,ffected by not ice to l h11 contrary. • In 11ddl tlon , S ~- 8 

11,ddr11:1:111 :1 lhe 1iqht o f l h11 ho ldllr· o f t h11 Bond::i t o ln:ilitute ,iu!t 

t o obtai n p,aYN1nt. It pro 11ide11 : 

No twith:i tanding any other provbion in thi:, Indontu r o , 
tho Holdo r o f any Socurity shal l have tho righ t , wh ich 
i :, ab:,olute and unconditional. t o receive payir,ont o r 
(principa l and i nte r o:,tJ on the r o,,poc tlvo Stated 
H.llturit iell ... and toi n:o1ti tutn,.,uit ! or the 
on t o r ce .... nt o f any "uch p11ymont, and 5uc h right :, " ha ll 
no t be i mpa i red " ithout the con,iont o t· :,uch Hol da~. 
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(<1mph1ui:s added) . 

H1111 i l t o n initiatod th l :. actio n o n Juno 21 , 2022 . 

Sf! Jllffl"1>•ff 2 1, Sd Lllnk11 fl l otd II r,,ot i o n t o d \,11al:s:s thoi c ompl 11lnt. 

On s .. 11t....t,., r 22 , lhfl Court gavfl H4-,JJLo n 4n opporlun l ly t o """'nd 

the conpl ai nt and wa rnotd that ano t her opportun ity t o a...,r>d wa s 

unlikely. On Sopt clllbr! r 23 , H&dlton r oc oivod tho Codo 

Autho riutlo n. Phlntiff f ilod l t :s a110ndod c oa,plolnt on Oc t ober 

13 , a lloqi nq o no co unt o f b roa ch o t contrac t bas e d on non-

payment o l the Bond:. a t 11,11turity. Sr i L11nk11 renewed i t :. moti o n 

t o dl:1,. i:s "' o n Oc t o ber 4. The .aLi o n heca- fully :sut:.itted o n 

To :iurvivo a, motion t o di:i"'-1 :i:i f o r f..,il uto t o :,tal e " 

clai-, , t he coa,pla.i nt •111.1 :s t ple.,d e no uqh t ... c t :, t o :,t...to a cla im 

to re lief tha.t i:s plau:s ible on iu t ... ce .• Green v. Dop't ot 

~• 16 F .4 th 1070, 1076- 11 ( 2d Cir. 2 021 1 (quoti ng 

lkl ll Atl . Corp. v . T>!Olably. U. S . !'>U , !'> 70 12007 11. •A c1 ,, 1., 

h1u l " cla l plau:s !hll i ty whfln t h., pla!ntit l p lead:. f11c tual 

th ... t the de fendant i :s liable ! o r the a ll eged. • 

Chad o:i v. Ounge Cnt y . , 92S F. Jd 73 , 81 (2d Ci r. 2019) (quo ting 

A:shcro lt v. tpl. U.S. 662 , 678 (2009 11. • tn do t oraininq 

it a cllli• is "'u t li c i nntl y pl11usibl<1 t o wi t hstand dis• i :su.t ,• 11 
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cou rt -accc,pt [!11 al I t act11al al Jc,gat ion!I a !I t rue,# 11nd - d r 11 w[ !I I 

all r Cla!lonablc, infcir cincci!I in favo r o f the, pla int itf!I .# 

v . City of N,.w Yo rk, 16 •".4th 992, 1010 (2d CIL 20211 (d t11tlon 

on,!tlad ). Addltlonnlly, 11 court 1n11y - con:sidar axtr in:s i c 

""'tarlal th11t tha cOlllf)lai nt 'incoJ"pou ta( :sJ by ref,. r ,.nca , • that 

i :s 'intogr 11l ' t o thocoa,plllint , o r o f whi chco11rt :1 can take 

judidd notko .# Li vol y v . ilAF"RA lnv . Advi!iory Group Inc., 6 

F.4th 293 , 305 (2d Cir. 20211 (citlltion oait t od ). 

The c r ux of thi !I di!lp11te i :s whether the Cede A11tho r iut i on 

cont<1r!I upon Ha111i lton !ltanding to :sue, givc,n tha 11b!l<1ncc, o f 11 

contrnctual prov i s i on expu1:15 ly All owing :such authorization 11nd 

the pre:,ence o f the Negat ing Cl a11:ie . ' Neither the Second Circ uit 

no r the Ne w York Court o f Appeal s h11 :,- directly 11ddre:1:,ed thi:i 

i:1:1110. NonGtholo:s!I , t ho Ci r cu it' " doci!lion in llppl o!l t oi n v. 

Province o f Buono" Airo!I , 4 15 r. Jd 2 42 (2d Cir . 200~ ). and it " 

progeny e!lt 11b l i :1 h Hamilto n' s !ltanding t o :sue . 

In Apple:,teln , the defendant 11rguttd that the indentu r e at 

1:1:su,. re:1ervttd the right to :1ue t o th,. reqi_,l,.red holder o nly , 

nnd thnt the p l alntiff , who w11 :1 11 bene!l ci11l owner but not the 

reqi,.tered holder : (1 1 d id not have :1 t a nding to :1 11 1! a nd (2) 

' Plaintiff 11! :10 11 r gue:1 th11t I t ha:, 11 r i gh t to :1ufl undt1r the 
Bond:, . BeCIIU!18 the Cou rt find" th11t the Cttda Authorization 
confer" cont r11ctu11l !llllndinq fo r pl11inlirr t o !lue , i t i :1 
unnece.,:sa ry t o a ddre"" th i3 question . 
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received ineffective perml,.,.ion to !lue trom the r&gi,.tered 

.!!!..:_ at 245 . The Apple!l t&ln contract e><pre!l!lly providad that the 

reqi!ltered holder of the noLe!I could ~granL pro><ie!I o r othe rw i!la 

authorize it" porLicipont:, (o r per!lon:, holding beneficial 

intere:,u in the Global Regi:,tered Note:, through :,uch 

pa .-ticipont!I ) toexerci so any righ t " ofa holdoror take any 

Indenture or the Note!I. - .!!!.:. at 24 4- 45 . The Second Circuit 

held t hat the plaintiff had nanding bl'l!ledon iu receipt of 

authorization to ,me from the reg i!lte red holder . .!!!..:_ at 245. 

Relying o n New Yo rk ' :, law that ~contu,;t:, are freely 

a:,:,ignable ab:,ent language which expre:,:,ly prohibit!I 

a3:signmcnt,- Diverse Partnon LP v. Ag riBanlc F'CB, No . 16CV9526 

(VEC), 2017 WL 4119649, at 0 4 {S . D. N. Y. Sept. 14 , 2017 1 

(citation omit t ed ), court" in thi!I Di!lt rict have con,.,i!ltent ly 

e><tended Apple,.,tein to contract!I tha t do not Include an 

11uthoriz11tionprovi,.ion11ndlo conlr11cl:,th11tinclude11neg11ting 

clau!le .~,l2..:_ {conl racthadno au t hori zation 

p r ovi :,ionJ ; Ro ya l Park Inv::,. SA/NV v. Dout::,chc Bank 

Nat"l Tr. Co. , No. 14CV4394 (1\JN) , 2016 WL 439020, a t •J 

(S . D. N. Y. Feb . 3, 2016) {contract contained negating clausel . 

Indeed , court!I have recoqnized that the plaintiff had !ltanding 
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in circu=tancfl.:, ju.:,t a.:, difficul t a .:, tho.:,e pre.:,c,nt in thi .:, 

ca.:,e . !"or i n.:,tance, the neg,Hing clau.:,e in Phoenix l.iqh t SF 

Ltd . Y. lklul.!lche Blink Nal ' l Tr. Co ., 172 ... Supp . ld 700 

(S.O .N. Y. 2016) , .!IUled 

No thing in thi.:, Agreement o r in t he Certif icate:, , 
e xp re:,.:,ed o r i-.plied, .:,hall give t o any Pe r :,on , o the r 
than tho Co rtificatcholder.:, a nd the;, partic;,:, heroto .>nd 
thoir succo.:,.:,o r s horaunder , any bonot i t o r a ny log al 
o r oquitablo rlqht , re~yorclai.11.undor thi :, 
Aq r oo!Mlnt . 

at 71 1. the court he l d that thi :, language did not bar 

p lai ntiff ' s su i t where they had r eceived autho r ization to sue 

tr0111 Cede. l!!..:, at 712. This langu11ge ;., neArly Identical to 

the NegALing C lau.:,e at i.:,sue here. Ro yAI Par k lnv.!I . 

SA/NV Y, HSBC Blink USA NA t . A!!.!l ' n, 109 F". Supp. ld S87 , 607 - 08 

(S . O.N. Y. 201S) . 

Sti Lanka argue.!I that tho Coder Autho rization is detectivo 

o n its f aco. I t is not . Tha languago o f tho autho r i zat ion 

closel y ttac ks Cede authorization:, regula r ly Accepted in thi .!1 

Dinricl . ~- Royn l Park , 2016 WL 439020 Ill • 2 (~CED•:, 

... he reby aulhorite:1 . ( Plai ntiff ] to take any and 

all action .!I and t1xerci.!le any and all r i ght :, ... that CEDE, 

... i s entitled t o take .-1. As s uch, Sri Lanka ' s 

argunin t s fa il . 
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The dof<:n<1.,n t ' ,i October 4, 2022 motion to d h,.Lss h 

rl,H ,:U: " "'" Yo r k, Ne" York 
M;, rch 2~ . 2023 

,~,. .. 1!, 
l/11iLftdSt11to,, Dl,..trictJudgo 

1 This Opinion d04i!• rtol e1ddnr•• Lhft .!l<1r t o11.!I po licy concorn• 
r e1l 11ftd by lho f ll \ nq ot thh llt 1q;r. tilrn wh ll o, l hft Tn tftrn11 tlon11 I 
Monel11ry l"\md (~l l'lt-) i" dcl \.,e ly .. or king wttn Sr i l.an k.i Lo 
rft!lo l"c l l s !1nnnc i;,1 crisis . Ir.deed, ,1.,, ""'"nt ly 11 ,i l'lll reh :w , 
2023, lh" IMF dppn1ved " $ 3 bi 1 lton Loan to he l p Sri L,mkd 
Lh roug~. it& fin a ncial 'fhl:'1 r11 l in9 t!I contincd sole ly U> 
Lhe l••J•I 1,.,rnn pr,.!lented 8nd s hou l d nol !J4:! c onstn,.,d e i t her a .ll 
1:m c ndorseffltnt or \l t lq ~ll ou f lhuf by benctic l al ho ld11u of 
• u" nrftlgn dr. bt. wh ile tho IH~" 1..:i dro,ss•li d qr""" c rl"t s o" er th:it 
debt o r ar. l mlicdlion th/It !1 11<':h phlntH!1 1hou l d btt <Jiv" n 
p riority in rccovory duriuq any d<lbt res t ructurin=, noQotiatiunli 
Lh11l <><.:cur . 
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